


AGREEMENT FOR PURCHASE OF REAL PROPERTY

(Summer Creek Phase II Property)

between:         Oregon Field Office



The Trust for Public Land
                                                                    (“Seller”)              

806 SW Broadway Suite 300

Portland, Oregon 97213

Attn: Robert Betcone

Office: (503) 228-6620 

FAX:  (503) 228-4529

and:                    City of Tigard                                                                                             (“Buyer”)

                        13325 SW Hall Blvd.

                        Tigard, Oregon  97223

                              Attn: Craig Prosser, City Manager



                               Office:  (503) 718-2486

dated:                October _____, 2010                                                                                   (“Effective Date”)

RECITALS

A. Seller holds an exclusive option to purchase 3 tracts totaling approximately 5 acres of certain real property located along Tigard Street in Washington County, Oregon, known as Summer Creek Phase 2 or, alternatively, the Fowler Phase 2 property (hereinafter the “Subject Property”), which is legally described in the attached Exhibit A.  The Subject Property is adjacent to approximately 43 acres which are the subject of a separate purchase agreement between Seller and Buyer dated April 20, 2010 (the “Phase I PSA”).  The Subject Property includes any improvements, fixtures, timber, water and minerals located thereon, and any and all rights appurtenant thereto owned by Seller, including but not limited to development rights, timber rights, water rights, grazing rights, access rights and mineral rights.

B. Buyer wishes to purchase the Subject Property from Seller and Seller wishes to sell the Subject Property to Buyer on the terms and conditions set forth in this Agreement for Purchase of Real Property (the “Agreement”).  

C. Seller shall use best efforts to aid Buyer by soliciting contributions to the Purchase Price (as defined hereinafter), particularly from Washington County (the “County”), but also from any other potential sources capable of contributing to the acquisition. Buyer anticipates voter approval of a measure to issue bonds to fund parks and acquisition of open space and natural area and that such bond proceeds will fund a significant portion of the Purchase Price.  This Agreement is not contingent upon the successful attainment of any contributions from other parties.    

AGREEMENT

NOW, THEREFORE, in consideration of the Recitals set forth above, which are contractual, and for other good and valuable consideration described in this Agreement, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as set forth below.

SECTION 1 

General Provisions

1.1 Purchase and Sale.  Seller agrees to sell to Buyer and Buyer agrees to buy from

Seller the Subject Property on the terms and conditions set forth herein.

1.2 Purchase Price.  The purchase price for the Subject Property shall be $1,500,000.00 (One Million Five Hundred Thousand Dollars) (the “Purchase Price”).     

1.3 Purchase Terms.  The Purchase Price shall be paid in cash on the closing date.   

1.4 Future Action.  During the term of this Agreement, Seller shall not, without the

prior written consent of Buyer, execute or consent to the execution of any document, agreement or other instrument which may result in an alteration of the condition of title as approved by Buyer pursuant to the preliminary title report, or impair the ability of Seller to deliver title to the Subject Property to Buyer.

1.5 Possession.  Except as specifically set forth in this Agreement, there are no leases, licenses or other agreements permitting, nor has Seller entered any course of conduct that would permit any person or entity to occupy or use any portion of the Subject Property.  Seller shall deliver immediate and exclusive possession of the entire Subject Property to Buyer at closing.
SECTION 2

Conditions Precedent to Closing

2.1 Seller’s Vesting.  This Agreement shall remain contingent upon Seller’s successful acquisition of the Subject Property.  Seller shall not be obligated to exercise its option with the current owner of the Subject Property.  

2.2 Title Review.  Buyer shall review and, at its sole discretion, approve the condition of title including any reserved easements or proposed easements.  The Buyer understands that if funds are accepted from other parties, that those funds could be linked to new encumbrances on the Subject Property.  

2.3 Availability of Funds.  Buyer anticipates voter approval of a measure to issue bonds to fund parks and acquisition of open space and natural areas.  This Agreement is contingent upon successful passage of that measure.

2.4 Environmental.  Seller shall commission an environmental assessment of the

Subject Property by a qualified environmental professional following ASTM Practice E 1527-05.  Said assessment shall indicate no “recognized environmental conditions” as defined by the standard.  Buyer’s receipt and approval of said report and Buyer’s approval of the overall environmental condition of the Subject Property, based on its due diligence and inspections, are conditions to closing.

2.5 Closing Under Phase 1 PSA.  This Agreement is contingent upon the closing of the purchase transaction pursuant to the Phase 1 PSA.
2.6 Contingency Failure.  In the event any of the contingencies set forth in Section 2

are not timely satisfied or waived, for a reason other than the default of the Buyer or the Seller under this Agreement, this Agreement and the rights and obligations of the Buyer and the Seller shall terminate, except as otherwise provided.

SECTION 3

Seller and Buyer Representations 

Seller's Representations.  Seller makes the following representations:

3.1 Seller has full power and authority to enter into this Agreement.

3.2 Seller has not entered into any other contracts for the sale of the Subject Property or any portion thereof, nor do there exist any rights of first refusal or options to purchase the Subject Property (except for the option described in Recital A of this Agreement).

3.3 Within Seller's knowledge, there is no suit, action, arbitration, legal, 

administrative or other proceeding or inquiry pending or threatened against the Subject Property or pending or threatened against Seller which could affect Seller's title to the Subject Property, affect the value of the Subject Property, or subject an owner of the Subject Property to liability. The representations and warranties of Seller contained herein shall be effective through the close of escrow.

Buyer's Representations.  Buyer makes the following representations:

3.4 Buyer has all requisite authority and power to enter into this Agreement.

3.5 Neither Buyer's execution of this Agreement nor its taking any of the actions contemplated hereunder will violate any City, County, State or Federal Codes or Ordinances, or other governmental regulations.

3.6 The representations and warranties of Buyer contained herein shall be effective through the close of escrow.

SECTION 4
Closing and Escrow

4.1 Escrow.  Upon execution of this Agreement, or as soon thereafter as is convenient, the parties shall open an escrow with First American Title, National Commercial Services, 200 SW Market St., Portland, Oregon (the "Escrow Holder") for the purpose of closing the purchase and sale of the Subject Property.  

4.2 Closing.  Closing on the purchase and sale of the Subject Property shall occur as soon as practical following the potential passage of the bond measure described in Section 2.3 and Seller’s vesting to title in the Subject Property as described in Section 2.1.  


4.3 Seller to Deliver at Closing.
4.3.1.1 Title.  Title shall be conveyed to Buyer, via statutory warranty deed (the “Deed”) and shall be free and clear of all title defects, liens, encumbrances, deeds of trust, and mortgages except: (a) the standard printed exceptions on a form of title insurance policy; and (b) the special exceptions showing on the First American Title Preliminary Title Report, Order No. _________________ (attached as Exhibit B).  At the close of escrow, Escrow Holder shall cause the Deed to be recorded in the official property records of Washington County and shall subsequently deliver conformed copies of the Deed to the parties.

4.3.1.2 Proof of Authority. Such proof of the Seller’s authority and authorization to enter into this Agreement and consummate the transaction contemplated by it, and such proof of the power and authority of the persons executing and/or delivering any instruments, documents, or certificates on behalf of the Seller to act for or bind the Seller, as may be reasonably required by the Title Company and/or the Buyer.

4.3.1.3 Nonforeign Certification.  The Seller represents and warrants that it is not a “foreign person” as defined in IRC §1445.  If required by the Buyer, Seller will give an affidavit to the Buyer to this effect in the form required by that statute and related regulations.

4.3.1.4 Closing Expenses and Fees.  The escrow fee shall be paid one-half by Buyer and one-half by Seller.  Seller will pay the premium on the ALTA title policy insuring Buyer’s interest.  Real estate taxes, if any, on the Subject Property shall be prorated between the Seller and Buyer as of the close of escrow based upon the latest available tax bill.  Other fees and charges shall be allocated in accordance with the customary practices of Washington County, Oregon.  

4.3.1.5 Title Insurance.  Buyer shall be provided with a standard ALTA owner's policy of title insurance, at Seller’s expense, in the full amount of the Purchase Price insuring that title to the Subject Property is vested in Buyer upon close of escrow subject only to the exceptions noted in Section 4.3.1.

SECTION 5

Defaults and Remedies

5.1 Buyer’s Default and Seller’s Remedies.  If Buyer breaches this Agreement, which breach Buyer fails to cure within twenty (20) days after receipt of written notice thereof from Seller, Buyer shall be in default hereunder and Seller shall be entitled, as Seller’s sole exclusive remedy, to terminate this Agreement.  If closing does not occur solely due to Buyer’s default, Buyer shall pay all escrow cancellation charges.

5.2 Seller’s Default and Buyer’s Remedies.  If Seller breaches this Agreement, which breach Seller fails to cure within twenty (20) days after receipt of written notice thereof from Buyer, Seller shall be in default hereunder and Buyer shall be entitled to terminate this Agreement or pursue an action for specific performance.  If closing does not occur solely due to Seller’s default, Seller shall pay all escrow cancellation charges.

SECTION 6

Miscellaneous

6.1 Notices.  All notices pertaining to this Agreement shall be in writing delivered to the parties hereto personally by hand, courier service or Express Mail, or by first class mail, postage prepaid, at the addresses set forth on the first page of this Agreement.  All notices shall be deemed given when deposited in the mail, first class postage prepaid, addressed to the party to be notified, or if delivered by hand, courier service or Express Mail, shall be deemed given when delivered.  The parties may, by notice as provided above, designate a different address to which notice shall be given.

6.2 No Broker's Commission.  Each party represents to the other that it has not used a real estate broker in connection with this Agreement or the transaction contemplated by this Agreement.  In the event any person asserts a claim for a broker's commission or finder's fee against one of the parties to this Agreement, the party against whom the claim is asserted will hold the other party harmless from said claim.

6.3 Time of the Essence.  Time is of the essence under this Agreement.

6.4 Binding on Successors.  This Agreement shall be binding not only upon the parties but also upon their assigns, and other successors in interest.  Neither party shall assign its rights and/or obligations under this Agreement without the prior written consent of the other party, which consent shall not be unreasonably withheld, conditioned or delayed.

6.5 Additional Documents.  Seller and Buyer agree to execute such additional documents, including escrow instructions, as may be reasonable and necessary to carry out the provisions of this Agreement.

6.6 Entire Agreement; Modification; Waiver.  This Agreement constitutes the entire agreement between Seller and Buyer pertaining to the subject matter contained in it and supersedes all prior and contemporaneous agreements, representations, and understandings.  No supplement, modification or amendment of this Agreement shall be binding unless executed in writing by all the parties.  No waiver of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of any other provision, whether or not similar, nor shall any waiver constitute a continuing waiver.  No waiver shall be binding unless executed in writing by the party making the waiver.

6.7 Counterparts.  This Agreement may be executed in counterparts, each of which shall be deemed an original and which together shall constitute one and the same agreement.

6.8 Severability.  Each provision of this Agreement is severable from any and all other provisions of this Agreement.  Should any provision(s) of this Agreement be for any reason unenforceable, the balance shall nonetheless be of full force and effect.

6.9 Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Oregon.

6.10 Statutory Notice under ORS 93.040.  THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS THAT, IN FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR SITING OF A RESIDENCE AND THAT LIMIT LAWSUITS AGAINST FARMING OR FOREST PRACTICES, AS DEFINED IN ORS 30.930, IN ALL ZONES. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE TITLE SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, AND SECTIONS 2 TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING TRANSFERRED IS A LAWFULLY ESTABLISHED LOT OR PARCEL, AS DEFINED IN ORS 92.010 OR 215.010, TO VERIFY THE APPROVED USES OF THE LOT OR PARCEL, TO VERIFY THE EXISTENCE OF FIRE PROTECTION FOR STRUCTURES AND TO INQUIRE ABOUT THE RIGHTS OF NEIGHBORING PROPERTY OWNERS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, AND SECTIONS 2 TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009.
6.11 Damage or Destruction; Condemnation. Until the transfer of legal title, the risk of loss shall be retained by the Seller.  The Seller shall keep the Subject Property fully insured until the transfer of legal title.  In the event of any material portion of the Subject Property is damaged, destroyed, or condemned or threatened with condemnation before the transfer of legal title, the Buyer may terminate this Agreement.  In such event, this Agreement shall have no further force or effect whatsoever.  If a nonmaterial portion of the Subject Property is destroyed then Buyer is obligated to close this transaction as provided for herein and to pay the full Purchase Price to the Seller.  In such event, the Buyer shall be assigned all insurance proceeds or condemnation proceeds payable to or for the account of the Seller.

6.12 Attorneys’ Fees. If any action is instituted between Seller and Buyer in connection with this Agreement, the party prevailing in such action shall be entitled to recover from the other party all of its costs of action, including, without limitation, attorneys’ fees and costs, as fixed by the court therein, at trial or on appeal.  In addition, if either party incurs attorneys’ fees or costs in successfully enforcing any right under this Agreement, such attorneys’ fees and costs shall be recoverable from the other party hereto.

IN WITNESS of the foregoing provisions the parties have signed this Agreement below:

BUYER:



SELLER:

CITY
 OF TIGARD

THE TRUST FOR PUBLIC LAND

By:                                                    
By: _______________________

Title: ________________________
Title: ______________________

Date: _________________________ 
Date:_______________________                                             
Approved as to Form:

By:_____________________________

Title: City Attorney
Date:_________________________

Exhibit "A"
 
Real property in the County of Washington, State of Oregon, described as follows: 
 
 

Exhibit "B"
Special Exceptions
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